
STATE OF NEW YORK
STATE TAX COMMISSION

fn the Matter of the Petition

o f

El isabeth Mclaughl in

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for  the  Years  1968-1970.

AT'FIDAVIT OF UAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enrployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

17th day of October,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon El isabeth Mclaugh1in, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

El isabeth McLaughl in
12 Colonial  Lane
Riverside, CT A6878

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
/

Sworn to before rne this

17 th  day  o f  October ,  1980.
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Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

17th day of October,  1980, he served the within not ice of Decision by cert i f ied

mail upon Sydney Under the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Sydney Under
4 8  W a l l  S t .
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of  the representat ive of  the pet i t ioner .  
?

Sworn to before me this

17 th  day  o f  October ,  1980.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  17 ,  1980

Elisabeth Mclaughlin
12 Colonial  Lane
Riverside, CT 06878

Dear Ms. Mclaughl in:

Please t .ake not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Comrnission can only be instituted under
Article 78 of the Civil Practice laws and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Sydney Under
48 Wal l  S t .
New York, NY 10005
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COUMISS]ON

In the Matter of the Pet i t ion

o f

EIISABETH MC TAUGHIIN

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Years
7968, 1969 and 1970.

DECISION

Peti t ioner,  El isabeth Mclaughl in,  12 Colonial  Lane, Riverside, Connect icut

06878, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax law for the years 1968, 7969

a n d  1 9 7 0  ( F i l e  N o .  1 3 8 6 9 ) .

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on Apri l  20, 7977 at 9:15 A.M. Pet i t ioner appeared by Wil l iarn F. Indoe,

Bsq. (Sydney Under,  Esg.,  of  counsel) .  The Audit  Divis ion appeared by Peter

Cro t ty ,  Esq.  (A lexander  l {e iss ,  Esq. . ,  o f  counse l ) .

ISST]ES

I .  Whether pet i t ioner,  who was a nonresident al ien for the f i rst  eleven

months of 1968, was required to include as taxable income on her part  year New

York State resident reLurn, her entire distributive share of income in a

calendar year foreign partnership which did not derive any income from United

Sta tes  sources .

I I .  Whether pet i t ioner had reasonable cause for her fai lure to f i le and

pay tax when due for the years in issue.

FINDINGS OF FACT

1. 0n Apri l  12, 1974, the Income Tax Bureau issued a Statement of Audit

Changes against El isabeth Mclaughl in for the years 1968r 1969 and 1970, imposing
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addit ional taxes and penalt ies. Adjustment to income for 1968 was made on the

grounds that when a member of a partnership changes status fron a nonresident

to a resident, share in partnership income should be included in conputation

of taxable income for the portion of the year in which the taxable year of the

par tnersh ip  ends .  A lso ,  sec t ion  685(a) (1 )  pena l ty ,  fo r  fa i lu re  to  f i le  a

return when due was asserted for al l  years in issue and sect ion 685(a)(2)

penalty,  for fai lure to pay tax when due was asserted for 1969 and W7A.

Accordingly,  a Not ice of Def ic iency lvas issued Apri l  12, 1974, assert ing tax

due o f  $7 ,103.26 ,  pena l ty  o f  i4 ,947.07  and in te res t  o f  $2 ,L28.14 ,  fo r  a  to ta l

due in  the  amount  o f  $14,178.47 .

2. Pet i t ioner,  El isabeth Mclaughl in,  f i led her 1968, 7969 and 1970 State

income tax reLurns on December 30, 7977. Said returns were received January 3,

L972. The returns rdere prepared by the account ing f i rm of Haskins & Sel ls.  A

statement accompanied each return explaining the reason for late f i l ing.

3. Pet i t ioner was a ci t izen and resident of Germany unt i l  late November,

1968, at which time she was admitted to the United States as a permanent

resident. She was a partner in a German company which did no business in the

United States. I ts f iscal  year ended December 31, 7968. In her 1968 Federal

Income Tax Return and also her 1"968 State return, she reported income from the

partnership in the amount of $5,195.00 which was one-twelf th of her distr ibut ive

share of partnership income of $62,340.00. A note of explanat ion acconpanied

the Federal return which pointed out that she was a nonresident alien for the

first eleven monLhs of 1968 and the return represented one month of partnership

income. The Internal Revenue Service did not raise object ion to the return.

4. Pet i t ioner rel ied on the advice of her husband, an attorney, who was

a member of the New York Bar,  with respect to her tax problems. The f inancial

information from her partnership, whose f iscal  year ended December 31, 1968,
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was not available for f i l ing a t inely return. An extension of t ime was secured

for the 1969 and 1970 Federal  returns, however,  the Federal  returns ?tere not

f i led before their  extended due date. Considerat ion of an income tax treaty

between Germany and the United States which was designed to provide relief

against double taxat ion by the grant ing of foreign tax credits led pet i t ioner

Lo conclude that no l iabi l i ty existed for ei ther Federal  or New York State

income taxes. l {hen i t  became apparent in 1971 that the State Tax Law did not

provide for a tax credit  for foreign income taxes, pet i t ioner sought further

aid and advice from an accounting firm which prepared the returns.

CONCIUSIONS OF IAId

A. That sect ion 612 of the Tax law provides:

"Sec .  612.  New York  ad jus ted  gross  income o f  a  res ident  ind iv i -
dual (u) General  --  The New York adjusted gross income of a
resident individual means his federal  adjusted gross income as
def ined in the laws of the United States for the taxable year,  with
the modif icat. ions specif ied in this sect ion. t t

B. That the fol lowing sect ions of the fnternal Revenue Code and Regulat ions

promulgated under the Code are relevant to the proper computation of the

pet i t ioner rs  ad jus ted  gross  income:

Sect ion 706 of the Code

GROSS INCOTIE

"Sec. 706(a) YIAR IN WTIICH PARTNERSHIP INCOI'IE IS INCIUDIBLE.--
In computing the taxable income of a partner for a taxable year, the
inclusions required by sect ion 702 and sect ion 707 (c) with respect
to a partnership shal l  be based on the income, gai-n, loss, deduct ion,
or credit  of  the partnership for any taxable year of the partnership
ending within or with the taxable year of the partner."

Sec t ion  1 .871-13(a)  and (b )  o f  the  Regu la t ions

"S 1 .871-13.  Taxat ion  o f  ind iv idua ls  fo r  taxab le  year  o f  chanE
o f  U . S .  c i t i z e n s h i p

the UnitEd-SEiEes at the beginning
of the taxable year but a nonresident alien at the end of the taxable
year,  or a nonresident al ien at the beginning of the taxable year
but a ci t izen or resident of the United States at the end of the
taxabl-e year,  is taxable for such year as though his taxable year
were comprised of two separate periods, one consist ing of the t ime
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during which he is a ci t izen or resident of the United States and
the other consist ing of the t ime during which he is not a ci t izen or
resident of the United States. Thus, for example, the income tax
l iabi l i ty of  an al ien individual under chapter 1 of the Code for the
taxable year in which he changes his residence wi l l  be computed
under two di f ferent sets of rules, one relat ing to resident al iens
for the period of residence and the other relat ing to nonresident
al iens for the period of nonresidence. However,  in determining the
taxable income for such year which is subject to the graduated rate
of tax imposed by sect ion 1 or 1201 of the Code, al l  income for the
period of U.S. ci t izenship or residence must be aggregated with the
income for the period of nonresidence which is effect ively connected
for such year with the conduct of a trade or business in the United
S t a t e s .

(2) For purposes of this sect ion, an individual is deemed to
be a ci t izen or resident of the United States for the day on which
he becomes a ci t izen or resident of the United States, a nonresident
of the United States for the day on which he abandons his U.S.
residence, and an al ien for the day on which he gives up his U.S.
c i t i zensh ip .

(b )  Acqu is i t ion  o f  U.S.  c i t i zensh ip  o r  res idence.
Income from sources without the United States which is not ef fect ively
connect.ed with the conduct by the taxpayer of a trade or business in
the United States is not taxable i f  received by an al ien individual
whi le he is not a ci t izen or resident of the United States after i ts
receipt and before the close of the taxable year.  However,  income
from sources without the United States which is not ef fect ivelv

s
e is neither a ci t izen

nor resident of the United States. (Emphasis added).

C. That the pet i t ioner,  at  the end of 1968 was a resident al ien of the

United States when the partnership year ended, so that her disLr ibut ive share

hras includible in its entirety in her own 1968 Federal return, under the

provisions of sect ion 706(a) of the Internal Revenue Code. Pet i t ioner as such

is treated just l ike a ci t izen for the purpose of the Code. Thus she would be

taxable on the ful l  amount of the distr ibut ive share for 1968 of her foreign

partnership income, the same as a ci t izen member of any partnership, domest ic

or foreign. Sect ion 706(a) contains no exemptions for resident al iens ruho,

l ike pet i t ioner,  have become such whi le members of a foreign partnership.
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D. That pet i t ioner 's fai lure to t imely f i le New York State incone tax

returns and pay the tax due for the periods at issue was due to reasonable

cause; therefore, penalt ies accordingly imposed are cancel led.

B. That the petition of Elisabeth Mclaughlin is granted to the extent of

Conclusion of iaw "D"1 and except as so granted, the pet i t ion is in al l  other

respects denied.

DATED: Albany, New York STATE TAX COMMISSION

OCT 1 Z te80



RY
v /

t
:

sv
NS

rl\
r'. s-.}-l

s{
-g
a
\

t:
: i r i * : : "* ; : : ' t r ,

"ffi
t utffidl

iif'e\ti
, i;'*f;i

"-Hilffii

hr-g
i loltt0m

#$rs

t

: l ' i
1 ?'  
\ ' i

1t'
I

t,[l-.., 
"f
;:

_,r.t1--iiii--r.,, 
,:;]

:. .g. , ';1,i .-lJ
I  t l -  

-  
- : ' t  A

I  . , 1  |  ! . r  U  J  E -

l. . ;. * ^'/. t",; {t;

I 
''Y*todt 

'li'
I  f . l ;  L )

I u',?'i+ iiq"_!['t| ::i-'
I :"::; ;;* Lo

I i;l ii'.. FI r- '. 'T\ =
I c.:)
I r-: sri }'iE
1 rr \ ::E'
I F,E #$ ;\I  l : ' I

I  t ] ts . t
t ,

t 
.-

f'fa.- A-o- I .lS rE

/ lT/Qqq7.s^-'

,/;.ff
\ l -

l\

I Es**Nffi
I ;E=*:l ( ilwrom
I i32'1 ;\\
I Bt,rlri
I RE*:'-,q 

.€--

I  rhaf l

l. i



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  17 ,  1980

El isabeth Mclaughl in
12 Colonial  Lane
Rivers ide ,  CT 06878

Dear Ms. Mclaughl in:

Please take not ice of the Decision of the State Tax Commissi-on enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be cosunenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Sydney Under
48 Wall  St.
New York, NY 10005
Taxing Bureaut s Representative



+

S?ATE OF NEW YORK

STATE T&Y COMMISSION

In the l{atter of the Petitioa

o f

ETISABETH I'IC I.AUGHIIN

for Redeterminat ion of a Def ic iency or
for Refund of Personal fncome Tax under
Article 22 of the Tax Law for the Years
1 9 6 8 ,  1 9 5 9  a n d  1 9 7 0 .

DECISION

Petit ' ioner, El isabeth Mctraughlin, 12 Colonial Lane, Riverside, Connecticut

06878, f i led a petit . ion for redetermination of a deficiency or for refrrnd of

personal incone tax under Article 22 of the Tax Law for the years 1958, 1969

and  1970  (F i Ie  No .  i 3869 ) .

A fornal hearing was held before Julius E. Braun, Hearing Off icer, at the

offices of the State Tax Conmission, Two World Trade Center, New York, New

York, on Apri l  20, 1977 at 9:15 A.M. Petit ioner appeared by Wil l ian F. Indoe,

Esq.  (Sydney Under ,  Esq. ,  o f  cornsel ) .  The Audi t  Div is ioa appeared by Peter

Crot ty ,  Esq.  (A lexander  l ,Je iss,  Esq. ,  o f  counsel ) .

ISSIIES

I.  Whether pet i t ioner,  who was a nonresident al ien for the f i rst  eleven

months of 1968, r/as required to include as taxable income on her part year New

York State resident return, her enti.re distributive share of income in a

calendar year foreign partnership which did not derive any income from United

Sta tes  sources .

I I .  Whether pet. i t ioner had reasonable cause for her fai lure to f i le and

pay tax when due for the years in issue.

FINDINGS OF FACT

1. 0n Apri l  12, 7974, the Incone Tax Bureau issued a Statement of Audit .

Chaages against El isabeth Mclaughl in for the years 1968, 1959 and 1970, imposing
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additional taxes and penalties. Adjustment to iacome for 1968 was made on the

grounds Lhat when a nenber of a partnership chaages status fron a nonresident

to a resident, share in partnership income should be iacluded in couputati.on

of taxable income for the porti.oo of the year in which the taxable year of the

partuership ends. Also, sect ion 685(a)( i )  penalty,  for fai lure ro f i le a

return when due was asserted for al l  years io issue and sect ion 685(a)(2)

penalty,  for fai lure to pay tax when due was asserted for 7969 and 1970.

Accordingly,  a Not ice of Def j-c iency was issued Apri l  12, 1974, assert ing tax

d u e  o f  $ 7 , 1 0 3 . 2 5 ,  p e n a l t y  o f  $ 4 , 9 4 7 . 0 7  a n d  i n t e r e s t  o f  9 2 , 1 , 2 8 . 7 4 ,  f o r  a  t o t a l

due in  the  amount  o f  $14,778.47 .

2. Pet i t ioner,  El isabeth Mctraughl in,  f i led her 1958, 7969 and 1970 State

income tax returns orr Decenber 30, 7977. Said returns were received January 3,

1972. The returns were prepared by the accounting firrn of llaskins & Sells. A

statement accompanied each return e4rlaining the reason for late fil iag.

3. Petitioner \.ras a citizen and resident of Gernany until late Novenber,

7968, at which tine she was adnitted to the Uaited States as a per:maoent

resident. She was a partner in a Gernan company which did no business in the

United States. I ts f iscal  year ended Decenber 31, 1968. In her 1968 Federal

Income Tax Return aad also her 1958 State return, she reported incorne from the

partnership in the amount of $5,195.00 which was one-twelf th of her distr ibut ive

share of partnership incorne of $52,340.00. A note of explanat ion acconpanied

the Federal  return which poi.ated out that she was a nonresident al ien for the

first eleven months of 1968 and the return represented oae month of partnership

income. The Internal Revenue Service did not raise object ion to the return.

4. Pet i t j .oner rel ied on the advice of her husband, an attorney, who was

a member of Lhe New York Bar,  with respect to her tax problens. The f inancial

infornat ion from her partnership, whose f iscal  year ended December 31, 1968,
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Idas not available for fil ing a tinely return. An exteosion of time was secured

for the 7969 and 1970 Federal returns, however, the Federal returns were not

filed before their extended due date. Consideratioo of an income tax treaty

between Gernany and the United States which was designed to provide relief

against double taxation by the granting of foreign tax credits led petitioner

to conclude that no U.ability existed for either Federal or New York State

income taxes. When it became apparent in 1971 that the State Tax Law did not

provide for a tax credi. t  for foreign income taxes, pet i t ioner sought further

aid and advice from an accounting finn which prepared the returns.

coNctusloNs 0F tAI{

A. That.  sect ion 612 of the Tax law.provides

"Sec. 612. New York adjusted gross income of a resident indivi-
dual (a) General The Nesr York adjusted gross income of a
resident individual means his federal  adjusted gross income as
defined in the laws of the United States for the taxable year, with
the nodif icat ions specif ied in this sect ion. "

B. That the following sections of the fnternal Revenue Code and Regulations

pronulgated under the Code are relevant t.o the proper conputation of the

pet i t ioner 's  ad jus ted  gross  income:

Sect ion  706 o f  the  Code

GROSS INCOIIE

"Sec. 705(a) YEAR IN WIIICH PARTNERSHIP INC0ME IS INCLIIDIBIE.--
In computing the taxable income of a partner for a taxable year,  the
inclusions required by sect ion 702 and sect ion 707 (c) with respect
to  a  par tnersh ip  sha l I  be  based on  the  income,  ga in ,  loss ,  deduc t ion ,
or credi. t  of  the partnership for any taxable year of the partnership
ending wj.Lhin or with the taxable year of the partner."

Sec t ion  1 .871-13(a)  and (b )  o f  the  Regu la t ions

"$  1 .871-13.  Taxat ion  o f  ind iv idua ls  fo r  taxab le  year  o f  change
o f  U . S .  c i t i z e n s h i p
who is a ci t izen or resident of the Uaited States at the beginning
of the taxable year but a nonresident al ien at the end of the taxable
year,  or a nonresident al ieo at the beginning of the taxable year
but a citizen or resident of the United Stat.es at the end of the
taxable year,  is taxable for such year as though his taxable year
were comprised of two separate periods, one consist . ing of the t ine
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during which he is a citizea or resident of the United states and
the other consisting of the tine during which he is not a citizen or
resident of the United States. Thus, for example, the income tax
liability of aa alien individual under chapter 1 of the code for the
taxable year in which he changes his residence will be computed
under two different sets of rules, one relating to resident aliens
for the period of residence and the other relat ing to nonresident
ali.eos for the period of nonresidence. Ilowever, in deternining the
taxable income for such year which is subject to the graduated rate
of tax inposed by sect ion 1 or 1201 of the Code, al l  income for the
period of u.s.  c i t izenship or residence nust be aggregated with the
income for the period of nonresidence which is effect ively connected
for such year with the conduct of a trade or busiaess in the United
S t a t e s .

(2) For purposes of this sect ion, an individual is deened to
be a ci.tizen or resident of the United States for the day on which
he becomes a ci t izen or resident of the United States, a nonresident
of the United States for the day on which he abandons his U.S.
residence, and an al j .en for the day on which he gives up his U.S.
ci t izenship.

(b )  Acqu is i t ion  o f  U.S.  c i t i zeash ip  o r  res idence.
facome from sources without the United States which is not effectively
connected with the conduct by the taxpayer of a trade or business in
the United States is not taxable if received by an alien individual
whi le he is not a ci t izen or resident of the United States after i ts
receipt and before the close of the taxable year.  I lowever.  income
from sources without the United States which is not ef fect ivel
connected with the conduct the ta r  o f  t rade or  bus iness in
the United States is taxa e 1r  rece l i le  he
is a ci t izeo or resident of the United States, even though he earns
the income earlier in the taxable year while he is neither a cj-tj-zen
nor resident of the United States. (Emphasis added).

C. That the pet i t ioner,  at  the end of 1968 was a resident al ien of the

United States when the partnership year ended, so that her distr ibut ive share

vTas includible in its entirety in her own 1968 Federal return, under the

provisions of sect ion 706(a) of the fnternal Revenue Code. Pet i t ioner as such

is treated just l ike a ci t . izen for the purpose of the Code. Thus she would be

taxable on the ful1 arnount of the distr ibut ive share for 1968 of her foreign

partnership income, Lhe same as a ci t izen member of any partnership, domest ic

or foreign. Sect j-on 706(a) contains no exemptions for resident al iens who,

l ike pet i t ioner,  have become such whi le members of a foreign partaership.
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D. That petitionerrs failure to tinely file New York State income tax

returns and pay tb.e tax due for the periods at issue was due to reasonable

cause; therefore, penalt ies accordingly imposed are cancel led.

E. That the petitioa of Elisabeth Mclaughlin is graated to tbe extent of

Conclusion of l.aw "D"; and except as so granted, the petition is in all other

respects denied.

DAIED: Albany, New York STAIE TAX COUMISSION

OCT 1 ? t9B0

colItfissIoNER


